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Prelude 
 

There exists no single definition of the term conflict once 
social scientists’ views are taken into consideration. Two 
examples amongst the many definitions are, "process in which one 
party perceives that its interests are being opposed or negatively 
affected by another party"1, and "the interactive process 
manifested in incompatibility, disagreement, or dissonance within 
or between social entities"2. 

 
There are several causes of conflict, however conflict may 

surface, where there is a clash of interests between the two parties 
or amongst the many on any or a combination of the following3:  
 

• A party is required to engage in an activity that is 
incongruent with its needs or interests. 

• A party holds behavioral preferences, the satisfaction of 
which is incompatible with another person's 
implementation of preferences. 

• A party wants some mutually desirable resource that is in 
short supply, such that the wants of all parties involved 
may not be satisfied fully. 

• A party possesses attitudes, values, skills, and goals that 
are salient in directing its behavior but are perceived to be 
exclusive of the attitudes, values, skills, and goals held by 
the other (s). 

• Two parties have partially exclusive behavioral 
preferences regarding their joint actions. 

• Two parties are interdependent in the performance of 
functions or activities. 

 

                                                 
*
  Brig. Said Nazir is a senior security analyst based in Islamabad. 
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It is also a historical fact that on many occasions the resolution 
of a conflict has given birth to yet another conflict much bigger in 
ratio and proportion. The timelines of history stands witness to the 
Treaty of Versailles, a resolution of World War I, but posterity 
proved it to be the main cause of World War II. Therefore a 
resolution of the conflict shall not only be just but shall stand the 
test of posterity. The conqueror shall not humiliate the vanquished 
to an extent where redeeming of the lost honor becomes the 
question of survival. Thus, conflict resolution should be balanced 
enough to accommodate the fundamental rights, honor and 
prestige of all the parties. Face saving and safe exit from the 
conflict zone are not only guarantors of peace but a great healing 
factor in the long term.  
 

The history of conflict resolution is as old as conflict itself. 
The first conflict of interests resulted in the murder of Abel, (the 
son of Adam) due to the absence of any conflict resolution 
mechanism. Conflict in simple words is the name of a clash of 
interests and is dead and dud in an interest -free environment. It is 
complex, multidimensional and a double edged weapon. It has 
many faces and no individual, community, tribe, ethnicity, 
religious entity, corporate world, social diasporas and nation states 
or kingdoms are out of the scope of conflict. As life goes on, the 
vicious circle of interests gets enlarged and a conflict of interests 
takes place thereby putting life into the rough- shod of violence, 
turmoil, chaos, and war. The sooner and earlier the conflict is 
managed, the lesser will be the negative fallouts and adverse 
implications. Social scientists describe conflict resolution in the 
stages of prevention, containment, management, resolution, 
rehabilitation and constant monitoring. Civil societies, 
communities, tribal elders, social scientists, jurists, law makers, 
city states and nation states have devised many ways and means 
towards conflict resolution. 
 

The Genesis 
 

According to the Holy Quran, the human race has been 
divided into different tribes by the Creator for the sake of 
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identification. It also is a geographical reality in the human history 
that tribal people and societies do exist all over the world. Some 
have merged into the mainstream, some semi autonomous and a 
few autonomous. The Red Indians, the African Zulus, the Far-
Eastern Jungle Jingoes, Middle- Eastern nomads and the Afghan –
Pakistan’s Wild- West, as the British used to call it, were all tribal 
code driven societies. Their code of conduct and conflict 
resolution were based on local customs and traditions. Though, 
these codes are unwritten laws and constitutions, they are followed 
in letter and spirit which is inherent in their nature and apparent in 
their daily lives.  

 
The broader overview of Af-Pak region reflects tribal culture, 

custom, tradition and code of conduct. Pakhtunwali, an all 
encompassing phrase, is the order of the day. Its scope is very 
large and its application and implications are wide ranging. 
Conflict resolution and management is the corner stone of tribal 
code. It is in vogue since centuries and has matured on the plinth 
of social ethos and values. It is vibrant and progressive in nature 
and has adjusted with and absorbed the modern tools, skills, and 
techniques of conflict resolution. FATA region being a prime 
example of tribal culture is primarily administered through the 
application of these tools in conflict resolution.  
 

Islamic Perspective: The Arab Society 
 

The advent of Islam took place in a tribal society. Arab society 
was then the most ignorant and Bedouin by nature infested with 
blood feuds, tribal rivalries, instability and intra- tribal fighting. 
Any small incident was big enough to un-sheath swords and spark 
centuries long conflicts. There was an institution called Darun 
Nadwa4, for addressing the grievances and resolution of conflicts, 
but it was not effective enough to guarantee peace and security.  
 

Ka’aba 
 

Ka’aba5, built by Abraham and his son Ismail was the most 
revered place of worship in the Arabian Peninsula. It was 
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considered as a place of peace and pilgrim and used to remain 
open for all and sundry around the year. The tribe of Quraish used 
to take pride in serving the pilgrims. Its care, maintenance, repairs 
and rebuilding was a sacred duty and symbol of honor and respect 
amongst the Arab tribes. 
 

The Black Stone and The Conflict  
 

The Black Stone6  fixed at the corner of the Ka’aba, was 
considered as the most sacred and its touching and kissing was of 
great virtue amongst the tribes of Arabia. 

 
The Black Stone was revered well even before the preaching 

of Islam by Prophet Muhammad (peace be upon him). But the era 
of Muhammad (PBUH) is credited with setting the Black Stone in 
place in the wall of the Ka’aba. A story found in IbnIshaq's 
SirahRasulAllah describes how the clans of Mecca renovated the 
Ka’aba following a major fire which had partly destroyed the 
structure. The Black Stone had been temporarily removed to 
facilitate the rebuilding work. The clans of Quraish were dagger 
drawn over the issue of setting the black stone at the right place. 
An intra- clan fight was imminent and could spark any time.  
 

Resolution of the Conflict 
 

The clans could not agree on which one of them should have 
the honor of setting the Black Stone back in its place. They 
decided to wait for the next man to come through the gate and ask 
him to make the decision. That individual happened to be the 
thirty five years old Muhammad (PBUH), who was yet to disclose 
his Prophethood7. He asked the elders of the clans to bring him a 
cloth and placed the Black Stone in its centre. Each of the clan 
leaders held the corners of the cloth and carried the Black Stone to 
the right spot. Then Muhammad (PBUH) himself set the stone in 
place, satisfying the honor of all the clans, and an honor motivated 
conflict was resolved through the display of wisdom and fair play. 
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The Charter of Medina 
 

Throughout the history of the world, all countries and nations 
operated under certain laws promulgated by their founders and 
rulers. From the codes of Hammurabi to the constitutions of today, 
treaties have evolved significantly over centuries. 
 

Many historians consider the English Magna Carta to be the 
first written constitution8. However, according to the research by 
Dr. Muhammad Hamidullah, one of the most eminent Muslim 
researchers and scholars of the 20th century, the Charter of Medina 
(Mithaq-ul-Medina) was the first constitution written by mankind. 
The Charter of Medina precedes the American constitution of 
1787 and the English Magna Carta of 1215. 
 
The Backdrop 
 

Prophet Muhammad (PBUH) delivered the message of Allah 
in Makah for about thirteen years in the face of staunch 
opposition. In 622 A.D. he finally moved to Yathrib (Medina) 
together with his followers, after receiving an invitation from the 
Arab tribes of Yathrib

9. At that time, Yathrib was a pluralistic 
society composed of people of different religions with a large 
population of Jews. These tribes were engaged in bitter quarrels 
and often went to war over disputes that had been going on for 
generations. There were twelve Arab tribes divided between Aws 
and Khazraj and ten Jewish tribes including BanuNazeer, 
BanuQuraiza and BaniQainuqa. The continuous state of anarchy 
in Medina eventually forced the residents to seek options for 
peace. They agreed to appoint a prominent tribal chief, Abdullah 
ibn Ubay bin Salool, as their king, so that peace and harmony 
could be achieved. Around this time, Prophet Muhammad (PBUH) 
arrived in Medina and the tide turned against Abdullah ibn Ubay. 
Since the Prophet was viewed as a respectable, honest, and 
trustworthy person, he was requested to head the soon to be city-
state of Medina. 
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Creation of the Charter 
 
After assuming a central role in Medina, the Prophet recognized a 
few pressing needs, which included10:  
 

• Determining the rights and responsibilities of the local 
population as well as the immigrants from Makkah.  

• Making agreements with the non-Muslim population of 
Medina, especially the Jews, to ensure peace and harmony  

• Creating a strategy and plan to defend the city against 
invasions  

• Making resources available for the immigrants to make a 
living 

 

State craft 
 

This charter comprised of 47 clauses11, which laid the 
foundations of a sovereign nation-state comprising of Muslims, 
Jews and Pagans, having equal rights and responsibilities under a 
common citizenship. 

 
Many historians believe that the charter developed in two 

stages: the first part was written before the battle of Badr and the 
second part about relations with Jews, after Badr, when Muslims 
had gained a stronger standing. The salient features of this charter 
included12:  
 

• All parties included in the charter, i.e. Muslims, people of 
the book (Jews and Christians), and pagans, had freedom 
to practice their respective religion. 

• All citizens of the state had equal rights and 
responsibilities and were protected against oppression.  

• A system of financial aid was developed within each tribe 
and between tribes. Communal funds were set up which 
were used in times of financial need such as to pay ransom 
or blood-money. 
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• In the event of a war or hostile attack from outsiders on 
one tribe, all tribes of Medina (signatories of the charter) 
were required to come to the aid of the tribe13. 

• In the event of a dispute among the signatories, Prophet 
Muhammad (PBUH) was the final authority for settling 
the dispute.  

• The Quraish of Makkah was to be boycotted commercially 
by all signatories and nobody was to extend any support to 
them. 

 

Significance in Conflict Resolution 
 

It is a landmark document, not only in Muslim history but also 
in the constitutional history of the world. This charter transformed 
all aspects of life in Medina, including political, religious and 
social life. Its biggest achievement was bringing belligerent tribes 
together to form a polity and establishing long term peace amongst 
them. It put an end to the prevailing anarchy and protected the life, 
liberty, property and religious freedom of all people included in 
the accord. It created a state where equal rights and responsibilities 
were guaranteed for all citizens. The charter of Medina replaced 
the traditional tribal kinship with a new social order and created a 
nation state with a new social fabric. It created a mechanism for 
solving the disputes and conflicts based on the individual, clan, 
tribe and collective responsibility basis. It set a separate conflict 
resolution mechanism for peace and war by safeguarding 
individual rights and accommodating all religious entities. 

 
Dr. Hamidullah writes in his book, “The First Written 

Constitution”: 
 
“… this new constitution … brought with it very important, and 
… to Arabia at least-very revolutionary change and 
improvement, by providing the people with a central public 
institution for seeking justice, in place of everyone seeking it 
with the power of his own hand or, at best, that of his family. 
This epoch-making innovation … brought an end for all times to 
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the chaos of tribalism and laid the basis for a wider institution, a 
State.” 
 

The Treaty of Hudaybiya 

 

Review 

 

Muhammad’s (PBUH) companions were persecuted mainly by the 
powerful tribe of the Quraish, and eventually forced to migrate to 
the city of Medina. The cause of the conflict was faith and belief 
which resulted in armed hostilities and major events such as the 
Battle of Badr followed by the Battle of Uhad and the long siege 
of Medina called the Battle of the Trench. 
 
Following the Quraish’s misfortune, Muhammad (PBUH) dreamt 
that he entered Makkah and circumambulated (tawaf) the Ka'aba. 
His Companions in Medina were delighted when he told them 
about his dream. They all revered Makkah and the Ka’aba and 
longed to visit and circumambulate the Ka’aba. Muhammad 
(PBUH) and a group of 1400 Muslims marched peacefully 
towards Makkah for the sake of performing Umrah (pilgrimage). 
They were dressed as pilgrims and had brought sacrificial animals, 
hoping that the Quraish would honor the Arabian custom of 
allowing converts to enter the city. The Muslims had left Medina 
in a state of Ihram, a premeditated spiritual and physical state 
which restricted their freedom of action and prohibited fighting. 
This indicated that the pilgrimage was always intended to be 
peaceful14  
 
Muhammad's (PBUH) people camped outside  Makkah, and he 
(PBUH) sent his emissary Utman to negotiate with Quraish of 
Makkah for the performance of Pilgrimage, Umrah. After an 
exchange of views between emissaries, the two parties decided to 
resolve the matter through diplomacy rather than warfare, and a 
treaty was drawn up.  
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The Treaty (Arabic:  �������	�
���������������) 

 

This was an important event that took place during the 
formation of Islam. It was an essential treaty between Muhammad 
(PBUH), representing the state of Medina, and the Quraish tribe of 
Makkah in March 628 (corresponding to Dhu al-Qi'dah, 6 AH). It 
helped to reduce tension between the two cities, affirmed a ten 
years long peace, and authorized Muhammad's (PBUH) followers 
to return the following year in a peaceful pilgrimage, called The 
First Pilgrimage. The treaty is as follows: 
 

“In the name of Almighty Allah, these are the conditions of 
Peace between Muhammad (PBUH), son of Abdullah and 
SuhaylibnAmr, the envoy of Makkah. There will be no fighting 
for ten years. Anyone who wishes to join Muhammad and to 
enter into any agreement with him is free to do so. Anyone who 
wishes to join the Quraish and to enter into any agreement with 
them is free to do so. A young man, or one whose father is alive, 
if he goes to Muhammad without permission from his father or 
guardian, will be returned to his father or guardian. But if 
anyone goes to the Quraish, he will not be returned. This year 
the Muslims will go back without entering Makkah. But next 
year Muhammad and his followers can enter Makkah, spend 
three days and perform the tawaaf. During these three days the 
Quraish will withdraw to the surrounding hills. When 
Muhammad and his followers enter Makkah, they will be 
unarmed except for sheathed swords”15. 

 
The Conquest of Makkah  

 
For some time, both sides adhered to the Treaty of Hudaybiya. 

Before the conquest of Makkah, several events occurred which 
were detrimental to the interest of Muslims, but the Muslims stood 
to the treaty, as Allah titled this Treaty as a “Vivid Victory”. Two 
years later the first major violation of the Treaty took place. One 
of the tribes allied with the Makkans and attacked and killed some 
members of a tribe allied with the Muslims. This incident 
dissolved the treaty. By this time Muslims had become a 
formidable force and so the Prophet Muhammad (PBUH) decided 
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to take an army of 10,000 towards Makkah. Once the Muslims had 
reached Makkah, Quraish were left with two options, either to 
surrender or fight. Abu Sufyan was a leader of Quraish and one of 
the bitterest enemies of the Prophet Muhammad (PBUH). The 
Makkans were afraid of the impending conquest of their city 
because the Arabs had lived by the law of retaliation and there was 
a fear that Muslims would take revenge for their persecution and 
losses in subsequent battles. But Muhammad (PBUH) was 
magnanimous to declare16:  

 
“Those who seek refuge in the Ka’aba are safe; those who 
shelter in the house of Abu Sufyan are safe, and those who 
remain confined to their houses are also safe.” 
 

 
Prophet Muhammad (PBUH) along with his companions 

entered the area of the Ka’aba and announced forgiveness for all 
those in Makkah who no longer wished to fight with the Muslims. 
He (PBUH) announced: 
 

“This day no reproach shall be on you. God will forgive you; he 
is the most Merciful of the Merciful. You can go away”. 

 
A potential gory conflict was avoided due to the wisdom and 

magnanimity of Muhammad (PBUH).  
 
Tribal Perspective: Tribal Customary Law  
 

According to Al-Dawsari, Yemen's tribal customary law is 
based on consensus building and relies on shared perceptions of 
honor, collective responsibility, and the ability of each individual 
tribe to govern its own members17. Conflicts between tribes are 
resolved through a complex arbitration process of mediation and 
appeals, procedures governed by tribal elders and Sheiks. 

 
Al-Dawsari argues that despite its informal character, tribal 

customary law is quite comprehensive, extending beyond personal 
injury law to comprise environmental and property regulations. 
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Additionally, tribal customary law exhibits significant protection 
for women rights, and allows women to participate in the decision-
making power within the tribe, including the freedom to marry and 
divorce. 
 

 

Tribal Law versus Legal Infrastructure  
 
Although it has some significant shortcomings, tribal customary 
law enjoys some noteworthy strength as a legal system. For 
Yemen's tribes, customary law is:18  
 

• Faster and more efficient than a formal legal 
infrastructure. 

• Highly trusted and perceived as legitimate. 

• More likely to produce verdicts that are understood and 
accepted by all parties. 

 

The Erosion of Tribal Law  
 

In most of the rural areas of Yemen, the infrastructure of a 
formal legal system is not in place. Instead tribal law enjoys 
significant legitimacy and support as an effective and efficient 
means of conflict resolution. However, social and economic 
changes within Yemen have begun to weaken tribal traditions, 
threatening an already fragile stability. Nadwa Al-Dawsari of 
Partners for Democratic Change spoke at Carnegie about Yemen's 
tribal legal system and some of the challenges it faced. 

 
The Tribal customary law is currently being challenged by 

significant social and economic changes like increasing poverty, 
rising unemployment, an overwhelmingly young population, and 
the steady spread of state authority. In areas where weakened 
tribal authority has not been compensated by the emergence of the 
state, instability has ensued. 
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Tribal Conferences-Agaweed 
 

Agaweed is an Arabic term which means mediators. In order 
to resolve conflicts between tribes the British adopted the 
indigenous Agaweed form of conflict resolution mechanism, with 
some slight modifications to turn it into Tribal Conferences. 
According to these modifications, the mediators in inter-tribal 
conflicts were the leaders or Nazirs of other neighboring tribes not 
party to the dispute (instead of men of wisdom from within the 
community) in the presence of some British officials. 

 
In the light of the principle of Agaweed, conflict is resolved in 

many parts of Sudan to restore peace between conflicting parties.  
The party that does not accept the Agaweed verdict is not looked 
upon favorably by the local community.  
 

Modus operandi  

 
While observing Agaweed, the mediators first try to 

understand the two parties’ positions and then discuss to seek a 
strategy of approaching them. They divide themselves into two 
groups and separately negotiate with each party. Through patience 
and step by step negotiations all parties reach a consensus and 
reconciliation. In the final meeting the Agaweed announce their 
decisions as a resolution to the conflict. According to tradition 
both parties abide by the agreement. In most cases the agreement 
normally includes compensation for damages where one party, as 
a result of the dispute, suffers losses. The Agaweed proved to be a 
very effective mediation mechanism for resolving conflicts 
between groups (sub-tribal units of clan, lineage and extended 
family). Cultural traditions of accepting the Agaweed final verdict 
further promote the latter. The Agaweed mechanism functions 
bottom-up and members of the Agaweed are drawn from amongst 
the community members. They understand community culture, 
traditions, customs and values and apply it well to conflict 
resolution. In many cases Agaweed intervention results in 
forgiveness and reconciliation19.  
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Legal Status of Agaweed 
 

The British preserved the Agaweed mechanism and the way it 
functioned and did not intervene in the negotiations or the 
deliberations of representatives at the tribal conferences. In 
addition, tribal leaders who attended these conferences had full 
powers and were not pressurized for reaching solutions. 
Discussions and deliberations were allowed to proceed freely and 
agreements were reached by consensus in accordance with 
tradition. Although conformity and commitment to implement the 
agreement was imposed and necessitated by tradition, the presence 
of the colonial government officials guaranteed that an agreement 
was implemented.  
 

Since grass root levels were involved and consulted during the 
negotiations, decisions were respected and implemented. This is 
one important reason why these Tribal Conferences derived from 
the Agaweed and were a remarkable success in solving many inter-
tribal conflicts during British rule and in the early post 
independence period.  
 

The Indigenous Conflict Resolution System  

 
The local tribal conflicts that involve blood feuds and other 

intractable inter- and intra-tribal conflicts could be resolved by the 
indigenous justice system.  

 
The indigenous justice paradigm is based on a holistic 

philosophy and the world view of the aboriginal inhabitants of 
North America20. These systems are guided by unwritten 
customary laws, traditions, and practices that are learned primarily 
by example and through the verbal teachings of tribal elders.  
 

The holistic philosophy is a “circle of justice” that connects 
everyone involved with a problem or conflict on a continuum, 
with everyone focused on the same center. The center of the 
“circle” represents the underlying issues that need to be resolved 
to attain peace and harmony for the individual and the community. 
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The continuum represents the entire process, from disclosure of 
problems, to discussion and resolution, making amendments, and 
restoring relationships. The methods used are based on concepts of 
restorative and reparative justice and the principles of healing and 
living in harmony with all human beings and with nature.  
 

Restorative Justice  
 

Restorative principles of justice refer to the mending process 
for renewal of damaged personnel and communal relationships. 
The victim is the focal point, and the goal is to heal and restore the 
victim's physical, emotional, mental, and spiritual well-being. It 
also involves deliberate acts by the offender to regain dignity and 
trust, and to return to a healthy physical, emotional, mental, and 
spiritual state. These are necessary for the offender and victim to 
save face and to restore personal and communal harmony.21 
 

Reparative Justice  
 

Reparative principles refer to the process of making things 
right for oneself and those affected by the offender's behavior. To 
repair relationships, it is essential for the offender to make 
modifications through making an apology, asking forgiveness, 
making compensation, and engaging in acts that demonstrate a 
sincerity to make things right. The communal aspect allows for 
crime to be viewed as a natural human error that requires 
corrective intervention by families and elders or tribal leaders. 
Thus, offenders remain an integral part of the community because 
of their important role in defining the boundaries of appropriate 
and inappropriate behavior and the consequences associated with 
misconduct. 
 

Characteristics  
 

Common terms or references to the law of indigenous 
societies include customary law, indigenous law, native law, and 
tribal or native law ways. All refer to the same concept. 
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Customary law is generally derived from custom. Custom in 
this sense means a long-established practice that has acquired the 
force of law by common adoption or acquiescence; it does not 
vary22. 

 
Tribal common law is based on the values, mores, and norms 

of a tribe and expressed in its customs, traditions, and practices. In 
some tribes, the tribal common law has been set out in different 
court decisions and written opinions over time and has become 
case law. 

 
In many tribes information, beliefs, and customs are passed 

down verbally or by example from one generation to another. 
Indigenous methods of conflict resolution include traditional 
dispute resolution, peacemaking, talking circles, family or 
community gatherings, and traditional mediation, described only 
by the language of the tribal community.  

 
All these refer to the methods of resolving problems and to the 

methods of restorative and reparative justice.  
 

Resolution  

 
The agreements reached in family and community forums are 

binding. Participants are compelled to comply through the same 
interlocking obligations established in individual and community 
relationships. Compliance and enforcement are important aspects 
of indigenous systems because there is little coercion. Accepting 
punishment does not guarantee that an offender will be 
accountable. Therefore, it is essential that offenders perform 
outward acts to demonstrate their responsibility for correcting 
behavior. Offender accountability is essential to ensure 
compliance with decisions and to prevent further criminality or 
relapse into deviant behavior. Equally important is for punitive 
sanctions to be decided and applied by individuals who were 
affected by the offender's behavior. 
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Jirga  
 

According to the Pashto Descriptive Dictionary, Jirga is an 
original Pashto word, which in its common usage refers to the 
gathering of a few, or a large number of people, or consultation23. 
The word Jirga is also used in Persian, Turkish and Mongolian 
languages that appear to be related to the word 'circle', but is 
commonly used to refer to the gathering of people. However, 
regardless of the origin of the word, Jirga refers to “Pashtun 
traditional tribal Jirga, and a local and tribal institution of 
decision-making and dispute settlement that incorporates the 
prevalent local customary law, institutionalized rituals, and a body 
of village elders whose collective decision about the resolution of 
a dispute (or a local problem) is binding on the parties involved.  
 
The Afghan-Pakistan (Af-Pak) Perspective  
 

The prototype in Afghanistan, the Jirga, is the product of 
Pashtun tribal society and operates according to the dictates of the 
Pakhtunwali which is an inclusive code of conduct guiding all 
aspects of Pashtun behavior and often overruling the dictates of 
both Islam and the central government. Thus, in the tribal Pashtun 
areas, local Jirga settles nearly all issues, unless assistance is 
requested from another tribe or the government24.The Af-Pak 
region straddles the Durand Line and is composed of Pashtun 
tribes that are bonded in the traditional code of Pakhtunwali. Jirga 

on either side of the Durand Line carries the same meaning and 
connotation. Over the centuries, this Jirga has operated as an 
important mechanism of conflict resolution among the Pashtun, 
and has contributed to the maintenance of social order in the rest 
of the tribal society both in direct and indirect ways. 

 
The Jirga system is not a new phenomenon. It had been 

eclipsed by the constitutional way of life. In current scenario this 
system caught attention of the international community, which 
created some doubts. The tribal groups normally are sensitive to 
the constitutional way of life. The Pashtun and Baloch had defied 
the British writ for almost a century and compelled the world 
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power to accept the Sharia and traditions beside their laws. Good 
or bad, these traditions provide for rapid and cheap justice as 
compared to the winding, expensive and time consuming legal 
system in Pakistan. However, influential and powerful figures and 
administrators normally exploit and abuse these traditions25.  
 
FATA in Focus  
 

A rugged, mountainous and sparsely populated landscape 
running along Durand line with a maximum depth of about 
hundred kilometers on the western periphery of Khyber 
PakhtunKhwa, constitutes the tribal belt of Pakistan and is called 
Federally Administrated Tribal Areas (FATA). FATA shares a 
450 km long rugged but porous border with Afghanistan from 
Nooristan to Khost. It comprises 27,220 square km area; mostly 
mountainous with peaks up to 4000m and only 7 per cent of the 
area is cultivable. The population is 5.7 million (according to 2003 
statistics) with a density of 115 per square km. The demographic 
complexion is extra rural as only 3.1 per cent of the population 
lives in established townships with a literacy rate of 22 per cent 
and a per capita income of US$ 663. There is neither a university 
nor a full-fledged hospital except for one doctor per 7,670 
personnel in the established townships only. The mineral wealth is 
being excavated through primitive tools and techniques on self-
help basis and transported on rough rock and sand tracks. There is 
no worthwhile industry except for the marble industry that uses 
cost prohibitive machinery operating on a high wastage rate. 
FATA is the poorest among the poor zones of Pakistan with more 
than 60 percent of its people living below the poverty line. 
 

The Wild West  
 

The Wild West (FATA), as the British used to call it, is in 
world focus since 1979, the day the then Soviet Union moved like 
a relentless glacier into Afghanistan. FATA played a conduit role 
in receiving, lodging, training and launching the worldwide 
Mujahidin against the Soviet occupation forces. It was the US 
dollars and the Muslim blood which defeated the infidel on the 
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roof of the world. The Soviet Union did not recover from wounds 
inflicted on its military and economy and collapsed along with its 
ideology. The Cold War ended and the US became the sole super 
power ruling the unipolar world. According to the US, FATA was 
left high and dry to face and absorb the fall out effects of the post-
Soviet withdrawal era. 
 
The 9/11 Episode  
 

The Neo-Cons zeroed their guns on the Afghanistan based al-
Qaeda, their blue eyed Mujahidin minutes after the 9/11 terrorist 
attack on the American soil. It was ironic that none of the so-
called 9/11 perpetrators were from Afghanistan or FATA, yet 
Afghanistan received the full blow of the US military instrument. 
The 9/11 Commission named FATA as a zone from where a next 
9/11-like attack was likely to emanate. The then dictator General 
(Retd) Parvez Musharraf , moved Pak Army into the tribal belt in 
November 2003, and provoked the inactive jihadists into action. A 
simple political and administrative issue was blasted beyond repair 
through the barrel of the gun. Since then, FATA is in the eye of 
the storm. The terror and shock is being projected with all sinews 
of war from both sides of the Durand line. 
 

The Collapse of Institutions  

 
The war against the then USSR, besides the Kalashnikov 

culture, brought opportunities whereas the war against terror 
brought miseries and challenges of insurmountable nature in the 
region. The operation “Shock and Awe” through its action and 
reaction shook the foundation of almost all the dwellings, 
dismantled the traditional institutions, rocked the boat of major 
health and education facilities and displaced the populace in 
multiple ways and directions. The use of military instrument was 
applied in a conventional mode through a series of operations 
lasting for months and years during the last decade or so.  

 
It is true that military instrument is basically a destructive 

machine and fighting an asymmetrical war with conventional 
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mode is prone to excesses and heavy on attrition and collateral 
damage. However,  fighting it on home ground is more sensitive, 
needs a coolant to strike a balance in the use of force, and a well 
crafted strategy to avoid trespassing the backyard and infringing 
upon the honor code. Unfortunately, the abrupt and multi-
directional mayhem resulted in fracturing the traditional institution 
(Jirga), civil administration, civil society, tribal and family 
bondages, religious harmony and above all Pakhtunwali. Here the 
caution and conscience did not receive proper emphasis and the 
traditional institutions got collapsed.  
 

The Traditional Role of Civil Society  

 
Tribal society lives and operates on its age old custom and 

tradition called “tribal code”. It is an unwritten rule of business 
and code of conduct at individual and collective level. So, by 
implication it is the civil society in modern terms which acts and 
reacts to the events at their will in an autonomous area of 
collective responsibility. The main features of the tribal code are 
almost common in the whole tribal belt, however, its application, 
implications and response varies amongst various tribes in terms 
of time and magnitude.  
 
The Traditional Standard Operative Procedure (SOP)  

 
The main constituents of civil society are: tribe, sub-tribe, and 

clan in the realm of tribal code and vice versa in the order of 
response, whereas elders are the patrons or play the guardian role. 
The notice of any event in conflict with the tribal code and 
requisite response mostly originates from the clan, but at times the 
response is collective at tribe level according to the magnitude or 
implication of the event. In strategic terms the response is 
normally calibrated and graduated to trade time for remedial 
measures or to obviate the chances of adverse fallout and 
retribution.  
 

A vibrant tribal civil society will hold the hose of fire fighting 
in order to cool the temperaments. Negotiation and peace is 
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always given a chance to reduce rage and prevent the chances of 
snow balling effects. A pragmatic approach is adopted as a first 
step to contain the damage and give sanity a chance; the whites 
(related but not directly involved) are made to respond with open 
condemnation of the heinous act and its perpetrators. The whites 
are provided with a fair chance with an offer to either abandon the 
wrong doers or take action against the offenders. 
 

If the clan or sub tribe fails to respond, or resist taking action 
against the offenders or transgressors, then the collective response 
comes into play in the form of a grand Jirga culminating into 
Lashkar, and collective punitive action is taken. On the contrary 
the non action is termed as (stigma). Here the conflict resolution is 
put on the back burner and the hawks take over, resulting into 
mayhem and violence. The instant and collective notice and 
response is the fulcrum on which the strength and bondage of a 
clan is balanced and measured in terms of their allegiance to the 
code of conduct and social order and justice.  
 
The Application 

 
The menials and the people rendering collective services to the 

tribe are exempted from the collective responsibilities. They are 
under the protectorate of respective tribe and are not involved in 
the tribal feuds. Women and minors are also excluded from the 
collective responsibilities and are free to live their normal life. 
However, women molestation is very rare and the response to such 
events is very effective and strong. Honor killing and revenge 
(Badal) are considered by the human rights activists as taboos and 
harsh practices, but in a tribal code it works as deterrence.  
 

The crime is less by a wide margin as compared to the 
adjacent settled areas due to the deterrence value of retribution. 
Religious code is respected but is subject to the ingresses of 
Pakhtunwali. The uses and abuses of the in group and out group 
morality (double standards) are there to prevail at variance. 
Through Islamic Sharia, they hold in high esteem but are a matter 
of choice to apply it or leave it. The Islamic code of conduct and 
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justice system enjoys respect and no contempt in this regard is 
ignored and easily spared. 
 
The Counter Forces 

 

The Taliban established Sharia courts, though short on many 
counts in the realm of evidence law but was thronged by the 
people for quick and cheap dispensation of justice. Moreover, the 
implementation of the decision in letter and spirit provided it with 
credibility and deterrence value. Here the tribal code and civil 
society were reduced to the back bench position.  
 

The Government functionaries for administration derive 
strength from Federal Crime Regulation (FCR), a black law which 
has some draconian clauses. The civil society response is mixed, 
mainly due to poor social justice record and situation in the 
adjacent settled areas. The wrested power of the Political Agent 
and his administration is so overwhelming that the civil society 
cannot operate openly and freely. The Political Administration 
also resorts to the uses and abuses of the civil society once their 
interests are at stake. FCR is a punitive tool in the hands of 
political agent to subdue demonstration and civil society’s outcry 
against the malpractice or excesses committed by the 
administration. 
 

The War on Terror has created many dents in the response 
capacity and effectiveness of the civil society and reduced many 
good codes into a straw. The tribal code of conduct has been 
eroded, the reference to Islamic Sharia remains hijacked and the 
political administration has lost the grip. Violence, mayhem, and 
excesses are the order of the day and power of the gun is 
prevailing in all forms and manifestations. The collateral damage 
has brought many awful shocks and disenchantment amongst the 
common tribal personnel as they feel to be irrelevant and 
dispensable in the sovereign mosaic of Pakistan. Therefore, the 
response to the collateral damage from the warring parties is 
condemned and leads to more violence and frustration. The 
response capacity of the civil society has been subdued and injured 
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due to retribution from all the warring parties and collapse of the 
institutions.  
 

The Uses and Abuses of FATA 

 

FATA has been attributed with many misnomers according to 
its uses and abuses, both by regional and international players. The 
time and space dimension in FATA has always been used to play a 
critical role in the strategic mosaic of the region. In the historical 
perspective, the invaders including Alexander the Great used it as 
a gateway and a springboard for launching their offensives to 
subjugate the Sub Continent. British used it as a buffer zone with a 
special status as guardians of the western frontiers. Pakistan 
followed the British in maintaining its special status but used it as 
guardians on the western front and volunteers in the Kashmir Jihad 
during 1948 and 1965.The Western world led by the imperialist 
America with active collaboration of Pakistan used it as a 
sanctuary for Jihadists all over the world against then USSR. The 
bear trap paved the way for the creation of Central Asian 
Republics (CAR) on the demise of Soviet Union .Af- Pak were 
abandoned by the imperialists and FATA became the abode of the 
remnant Jihadists. 
 

Present Status 

 
The invasion of Afghanistan by the US in the aftermath of 

9/11 reduced FATA to the status of a no man’s land, and is still 
amidst the cross fire of the allies in the War on Terror. It is a cruel 
tale that none of the so called perpetrators of 9/11 was from Af-
Pak or FATA still it is being damned and blamed. To add insult to 
the injury, Pakistan, a front line ally in the war on terror is 
subjected to all aerial and ground attacks despite providing 
unstinted support to allies on all the fronts. The Parliament of 
Pakistan condemns it and the Government calls it 
counterproductive, but the attacks are carried out unabated and 
remain unchallenged at any forum. The innocent victims of 
collateral damage are hardly compensated and its Internally 
Displaced People (IDPs) get unique treatment in isolation. 
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The treatment meted out to the people of FATA during the last 
sixty five years has been that of use and abuse of this strategic 
space. It has been abused as a “backyard “to dump the ills and 
heap up the blame, may it be smuggling, drugs, weapons and 
human trafficking, extortion, and abduction for ransom. In the 
chronology of disorder name any bomb blast or suicide attack the 
roots of which have not been instantly traced to Fata, with or 
without any evidence. It has been amply and repeatedly used as 
“playground” to further the self grandiose, home grown or foreign 
dictated agenda to the detriment of the people of FATA. The 
dividends of such uses have always been collected by the 
federation or its alien sponsors. The misnomers attached to it, are 
indicative of its uses and abuses, as per their liking to call it, “a 
safe haven, a din, a sanctuary, an abode “of criminals and terrorist 
of international repute despite the fact that it is a land locked 
space, surrounded by the powerful allies with all weather 
surveillance system. 
 
Governance in FATA 

 
FATA is not governed but administered through the Governor 

of KPK, a pick and choose of the President of Pakistan, equipped 
with the heavy and long stick of FCR, beyond the reach of 
parliament and judiciary. Its legislative representatives in the 
national assembly and senate can do legislation for the entire 
Pakistan less their own constituencies i.e. FATA. This special own 
zone of the President of Pakistan is in a state of flux and turmoil, 
and is an epicenter of violence and military operations via 
regulation 2012(military in aid of civil power).  
 
Loyalty Factor 

 
The ground realities in FATA support this comment that “you 

can hire a Pakhtun but cannot buy his loyalties”.  
 

The tribesmen and folk deserve all kudos for staying loyal to 
the state and not a single slogan or flag has ever been raised to the 
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detriment of the country in spite of the ingress of all the anti-state 
elements, alien spooks, drone attacks and collaterally damaging 
conventional military operations.  
 

Inference 

 
If Pakistan is the whipping boy of the world and considered as 

part of the problem by its allies in the War on Terror, then FATA 
is the whipping son of the Federation. A pragmatic shift in the 
policy parameters is the need of the hour for breaking the 
stranglehold, else the shattered zone with a vacuum, is always 
prone to be filled by the powerful forces. 

 
Way Forward  
 

The posterity has proved that becoming a front line ally of the 
US in the global war on terror by extending un-stinted support and 
accepting all the seven diktats on a single phone call was wrong. 
The change course strategy after going astray was neither applied 
nor was any damage control activated. Military instrument was 
used against the home front and the meager economic advantages 
derived were diluted. The subsequent controversial decisions 
stated below proved detrimental to the interest of Pakistan. 
 

a. Hunting, packing, hauling and filling of Gitmo and 
Bagram internment camps with prisoners without due 
process of law in order to get huge bounties.  

b. Sowing seeds of insurgency through the use of military 
instrument against home front in FATA. 

c. Letting the mushrooming of militancy rather than its 
containment. 

d. Reconciling with limited and short lived economic gains. 
e. Bartering sovereignty at the cost of security by allowing 

drones attacks, military bases and joint operations. 
f. Failing to pursue dialogue and development by sticking to 

deterrence only. 
g. Polarization in the nation and political parties on the 

ownership of war on terror. 



Tigah  

 
 
 
 
 

57

h. Eroding the deterrence value of security operation through 
consistent use of conventional mode. 

i. Using area weapons and see- saw operations leading to 
excessive collateral damage. 

j. Using policies of appeasement in the face of coercive 
diplomacy, economic strings and blame game. 

k. Using policy of ambiguity, either a friend or foe for 
instance the episodes regarding Raymond Davis, May 2 
Abbotabad stealth operation and Salala check post air raid. 

 
Ownership of the Problem  
 

There had been peace overtures and stated intention by 
Tehrik-e-Taliban Pakistan (TTP), for dialogue with Pakistan’s 
government. 

 
They nominated three political parties namely Pakistan 

Muslim League Nawaz (PML-N), Jamiat-e- Ulema-e- Islam 
Fazlurrehman (JUI-F) and Jamaat-e- Islami (JI) as guarantors but 
declared open war on Pakistan People’s Party (PPP), Awami 
National Party (ANP) and Muttahidda Qaumi Movement (MQM) 
during the General Election May, 2013, in Pakistan. All Parties 
Conferences (APCs) by ANP and JUI (F) were convened for 
developing consensus for dialogue and peaceful resolution of the 
conflict. A handpicked Jirga of the tribal elders was also 
constituted by JUI (F) but could not proceed with the peace 
process. 
 

Conflict Resolution  

 
The landmark May2013, general elections in Pakistan have 

catapulted the right wing parties into power both in center and 
KPK. The pre-election manifestos of these parties focused on 
dialogue and reconciliation with the TTP. The new political 
dispensation has to redraw the policy parameters regarding war on 
terror. The options, available toward the end –status on the war on 
terror are: 
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Counter terrorism (C T):  

 
This implies reinforcing the present counter terrorism strategy 
with political instrument to make it more potent and destructive 
through the overwhelming use of state power. It will amount to the 
use of all national power potentials with the aim to achieve an all 
out victory over the TTP by owning the war till the end. However, 
in the historical perspective there is no win-win situation in such a 
war. The ramification could be elongation of hostilities, instability, 
poor law and order situation, economic degradation, and above all 
a political discredit by going back on the promised dialogue and 
reconciliation process. Fata will remain prone to the x-frontier 
insecurity and spillover effects of insurgency and tug of war 
between the opposing forces in Afghanistan. The invisible foreign 
hand sponsoring the non-state actors will not allow the hostilities 
to cease and facilitate peace and stability in Fata.  
 

The ultimate result in the long run could be that enough 
degradation of the TTP will provide government of Pakistan a 
position of strength in conducting negotiations with an upper hand.  
 
Counter Insurgency (COIN):  

 
The new government has an option for counter insurgency 

strategy; fight, fight and talk, or talk under a control strategic 
environment. It will be coupled with the winning of the hearts and 
minds in a semi fluid situation. The intended gains of such strategy 
would be to neutralize the reconcilable and isolate the hard core 
elements. The noose around the hard core is tightened either to 
surrender or get eliminated. The see- saw military operations will 
ensue and the ambiguity will prevail with no tangible results. 
There will be less room for political forces and more engagement 
on military front. The gains will be slow but wishful thinking and 
ambitions be mounting. FATA will remain prone to the negative 
fallouts of X-frontier instability. The political and economic 
reforms cannot be launched in the conflict zone unless enabling 
environments are created and law and order restored. The intended 
progress may not be achieved.  
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The re- building of institutions will remain stalled and state 

writ will be constantly challenged. Game spoilers and foreign hand 
will be active to negate the dividends accrued.  
 

Re- orientation and Re- conciliation (R&R)  

 
Phase-1: It shall entail that the Army thinning out operation is 

dovetailed with the change of guards. The Frontier Corps (FC) 
shall conduct relief and relieve operation with Army deployed in 
FATA. The conduct of thinking out can be phased in a way to 
ensure consolidation of the Para Military forces, so that the 
security vacuum is not created. The process of relief shall progress 
from less sensitive to more sensitive posts or areas. The strategy 
can be based on the spring and recoil mechanism to obviate the 
chances of void and inconsistency. The relief shall proceed from 
forts to the posts and from posts to forts in a leap forging manner. 
The reciprocity can be monitored in terms of dissipation of 
insurgent, and de-escalation in sabotage activities. This phase is 
reinforced with the process of dialogue by the political 
dispensation through a Jirga. The confidence building measures 
agreed between the militants and the military and political 
establishment through the tribal Jirga must be monitored by the 
guarantors on ground. 
 

Phase- 2: After consolidating the gains of phase -1, the Re-
conciliation and Re-orientation shall encompass the withdrawal of 
Army back to barracks after having handed over the security in 
FATA to the FC as was in vogue prior to 9/11. Meanwhile, the 
TTP shall denounce violence, get dissolved and merge in the 
society, accept the state writ, abide by the local laws, and 
cooperate in the rehabilitation process.  
 

Foreign elements shall be given refugee status and allowed to 
live in camps or under the patronage of the local guarantors. 
Coupled with the process, the government shall announce general 
amnesty, exchange of prisoners and reforms, and a rebuilding 
package. Empowering the people of FATA shall lead to 
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mainstreaming with a hefty non lapsable economic package. The 
external front should be kept in the loop through a proactive 
exterior diplomatic maneuvering with the aim to respect the 
sovereignty of all regional states and implementation of the policy 
of mutual co-existence and non interference in the internal affairs 
of other states. De-escalation should be planned followed by 
departure from the war on terror, squeeze on NATO supplies to 
the war zone and providing a safe back home passage to NATO. 
Close monitoring of border with Afghanistan and a decisive no to 
drones attacks should be another priority. If the drones attacks do 
not cease to take place, the option of freeze on NATO supplies and 
going to UN on the sovereignty issue should be exercised.,. Also, 
facilitation of Afghan owned and Afghan lead peace process and 
trust building measures with all stakeholders in Afghanistan will 
make the peace process mutually rewarding.  
 
Conclusion 
 

The conflict resolution mechanism is prevalent in the tribal 
societies throughout the world. The resolution methodology varies 
on minor counts but is effective once seen in the overall 
perspective. The common factors in all the tribal societies are 
finding solution within the realm of customs and traditions. The 
indigenous justice system (circle) in the North Americans tribes, 
the Agaweed way of conflict resolution in the African tribes and 
Jirga in the Af-Pak tribal region are all the different facets of 
tribal’s system in imparting social justice and conflict resolution. 

 
The Charter of Medina, a prelude to the United Nations 

Charter, is to respect the right of freedom in belief and way of life 
besides binding the nation states into an impressive system of 
conflict resolution. The Constitution of Pakistan also gives the 
right of freedom to the people of FATA to practice their social 
justice system and apply the customary laws in the resolution of 
their conflicts. The spillover effect of War on Terror has diluted 
and eroded the traditional institutions and there exists a vacuum 
required to be filled by activating and rejuvenating the traditional 
ways of conflict resolution. FATA cannot be mainstreamed unless 
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the people are empowered and their indigenous systems of conflict 
resolution and social justice are restored. There are greater 
prospects of peace in FATA if the external forces are restrained 
and the draconian laws are made humane.  
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